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--------------------♦-------------------- 
 

QUESTION PRESENTED 

Whether the two-sentence dictum in ETSI 
Pipeline, giving navigation priority at the expense of 
other uses, should govern how Missouri River waters are 
allocated? 
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--------------------♦-------------------- 
 

INTEREST OF AMICUS CURIAE  
 
From its source at the Three Forks in 

southwestern Montana to the North Dakota border, the 
Missouri River flows for more than 400 miles through 
Montana.  Just west of the North Dakota border, the 
Missouri River’s flows are captured by Fort Peck Dam, 
submerging 250,000 acres of land and storing up to 18.7 
million acre-feet of water.  Since Montana holds the 
headwaters of this invaluable natural resource and may 
suffer injury as a result of any errors in the management 
decisions regarding the river’s reservoir system, 
Montana shares the interest of North Dakota and South 
Dakota, supports their petition, and urges the Court to 
grant the petition for certiorari in order to clarify 
whether the 1944 Flood Control Act requires the United 
States Army Corps of Engineers to manage the Missouri 
River reservoirs by giving navigation a priority at the 
expense of all other valuable upstream uses. 

 
Attorney General Mike McGrath is the chief legal 

officer of the State of Montana and one of five members 
of the State Land Board which governs the use of 5.2 
million acres of state-owned land.  Mont. Const. art. X, 
§ 4; Mont. Code Ann § 2-15-501 (2005).  In his official 
capacity, the Attorney General has significant 
responsibility for management of trust resources within 
Montana and for representing the State of Montana in 
protecting Montana’s resources in the interest of the 
citizens of the state.  Under Montana law, the Attorney 
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General has the common-law authority to appear in 
actions affecting the public interest.  State ex rel. Olsen 
v. Public Serv. Comm’n, 129 Mont. 101, 283 P. 2d 602, 
603 (1955).   

 
In Montana the United States Army Corps of 

Engineers operates the mainstem Missouri River 
reservoir at Fort Peck, and the State of Montana 
manages the water rights, the water quality, the wildlife 
and fisheries and their critical habitat at the reservoir.  In 
its sovereign capacity the State of Montana has over the 
past decade brought actions on behalf of its citizens and 
visitors, participating in related cases in United States 
District Court challenging the operation of the Missouri 
River under the 1944 Flood Control Act for more than a 
decade.  State of Montana v. Kurt Ubbelohde, et al., 
(Civ. No. 02-70-Blg-RFC) (D. Mont. filed May 13, 
2002)); State of South Dakota, et al. v. Needham [later 
Bornhoft], et al., (Civ. No.  91-26 JDS-BLG) (D. Mont. 
filed Feb. 4, 1991). 

 
Montana maintains a current and vital interest in 

the management of the Missouri River system in a 
manner that applies the extensive experience of the 
Corps of Engineers, and provides for an equitable 
balancing of the uses of the river.  The State of Montana 
supports the petition for writ of certiorari because 
Montana shares the Dakotas’ critical concern that fair 
and equitable management of the river system is 
undermined by the Eighth Circuit’s application of an 
erroneous reading of dicta in ETSI Pipeline Project v. 
Missouri, 484 U.S. 495 (1988). 



3 

--------------------♦-------------------- 
 

REASONS TO GRANT THE WRIT 
 

I. RESPONDENTS HAVE RECOGNIZED 
THAT THE FLOOD CONTROL ACT 
REQUIRES ALL USES BE GIVEN EQUAL 
PRIORITY.  

 
In its decision below, the court laid the 

foundation for intensified management conflict among 
the Basin States by misreading the 1944 Flood Control 
Act, based on a two-sentence dictum in ETSI Pipeline 
Project v. Missouri, 484 U.S. 495 (1988).  (Pet. App. at 
15.)  Moreover, the decision below misapplies the 1944 
Flood Control Act and ignores the equal priority of uses 
that the Corps itself, as long ago as 1991, acknowledged 
it must make.   

 
In earlier litigation over management of the 

Missouri River, the Upper Basin states filed suit in the 
United States District Court in the District of Montana, 
State of South Dakota, et al. v. Needham, Civ. 91-26-
JDS-BLG, Order at 3.  (D. Mont. Feb. 4, 1991.) 
Although the District Court dismissed the matter without 
prejudice, it did so after concluding, “the Corps has 
agreed to give all water uses equal consideration while 
the Master Manual review is undergoing a revision” and 
the court further stated that “plaintiffs have obtained an 
acknowledgement by defendants that all current 
Missouri River water uses will receive equal 
consideration during review of the Master Manual.  
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Moreover, there is a reasonable expectation that the 
Corps’ revised plan will reflect contemporary uses and 
needs of the Missouri River Basin.”  Id.  Order at 3.  The 
United States District Court stated, “all uses are to 
receive equal consideration.”  Id. at 4.   

 
Furthermore, in granting navigation a priority as 

a matter of law, the court below reached a conclusion at 
odds with the government’s previously articulated 
position that recognized the Corps’ discretion to balance 
interests in the river operation plan.  The United States 
argued, “There is no statement in the Act . . . or in ETSI 
that navigation is always entitled to priority over the 
other needs of the river for fish and wildlife.”  (Sept. 
2002 Consol. Reply Br. of United States, Defendants-
Appellants at 10; Pet. at 23.)   

 
The court below largely ignored what Petitioners 

appropriately argue:  that the 1944 Flood Control Act 
provides for the balancing of the various services the 
river system provides.  (Pet. at 3.)  In support, the 
Petitioners state that navigation is but one of the uses for 
the recommended “multiple-purpose” facilities, and that 
the reservoir plan was to provide for the “most efficient” 
uses of the river “for all purposes, including irrigation, 
navigation, power, domestic and sanitary purposes, 
wildlife, and recreation.”  Pick Plan H.R. Doc. No. 78-
475, 26-30 (1944).   

 
The court below nevertheless included in its 

discussion of the Corps’ management responsibilities 
language that is contrary to the “balanced uses” analysis 
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that the Corps recognizes it must apply.  Instead, the 
court below extracted from the ETSI dictum a priority 
for navigation over other uses of the river.   

 
The question of priorities under the 1944 Flood 

Control Act has been studied.  For example, the United 
States General Accounting Office in 1992 found that 
there is “no appropriate basis” to view recreation as a 
secondary purpose and that recreation is not a use that 
should “receive only the water left over after other uses 
are satisfied.”  GAO, Water Resources: Corps’ 
Management of the Ongoing Drought in the Missouri 
River Basin, No. 92-4 at 5 (Jan. 1992).  

 
The final EIS for the 2004 Master Manual 

recognized Congress had not defined any “standard of 
any kind for management of the recommended 
purposes” other than the river system’s broad purposes, 
among them “being flood control, irrigation, navigation, 
power, fish and wildlife, and recreation.”  2004 Master 
Manual § 7-03.  (Pet. App. at 16 and n.7.)  The Corps’ 
analysis in the EIS concludes that in the Flood Control 
Act, “Congress did not assign a priority to these 
purposes” of “flood control, navigation, irrigation, 
hydropower, . . . recreation, and fish and wildlife. . . .”  
Id.   

 
Under the court’s analysis, the Corps will likely 

misapply the necessary balancing test recognized both 
by the GAO in 1992, and in the Corps’ most recent 
management document--the 2004 Master Manual.  
Where the Master Manual is relied upon, and 
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particularly where it is binding as determined by the 
Eighth Circuit Court in Ubbelohde, the Corps must be 
free to manage the river system with equal respect and 
consideration of all uses of the water, as the Act 
requires. 

 
Without the Court’s review, the Corps of 

Engineers may be required to apply a priority standard 
contrary to the Flood Control Act of 1944, especially in 
critical and recurrent drought years.   

 
II. THIS COURT SHOULD INTERVENE TO 

PROTECT THE RIGHTS OF THE 
SMALLER UPSTREAM STATES.  
 
If the decision below is left undisturbed, the 

management of the river reservoirs may be subject to 
changing political demands for the water inconsistent 
with both the Flood Control Act and the 2004 Master 
Manual.  The Army Corps of Engineers is no different 
from any other administrative entity dependent upon 
Congressional funding authorization for its operation.  
In river management funding decisions, Congressional 
weight is greatest among the Lower Basin states, most 
particularly from Missouri with its nine representatives 
in Congress, in contrast to a single representative each 
for the three upstream states of Montana, North Dakota 
and South Dakota.   

 
If left to political winds, the river uses of the 

Lower Basin states, particularly navigation, will trump 
the three Upper Basin states every time.  The magnitude 
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of the responsibility of balanced use management--
recognized in the Act and confirmed by the Corps in the 
2004 Master Manual--should not now be left to politics.  
The decision below does just that by providing a 
prioritized framework for the Lower Basin states with 
their greater political influence to lay claim to a 
disproportional navigational use of the river.  The Upper 
Basin states’ concern over the bootstrapping effect of 
the court of appeals’ decision is neither idle nor 
speculative.  As recently as December 16, 2005, 
Missouri Governor Matt Blunt directly relied on the 
holding of the court below in demanding that the Corps 
of Engineers abandon its “spring rise” on the Missouri 
as outlined in the Draft 2005-2006 Missouri river 
Annual Operating Plan (Draft AOP), or risk a challenge 
by the state of Missouri, stating that “[r]ecent rulings of 
the Eighth Circuit Court of appeals have again clearly 
stated that flood control and navigation are the dominant 
purposes of the System.”  State of Missouri Press 
Release, “Blunt Asks Corps of Engineers to Forego 
Spring Rise Experiment.”1  

 
Review by this Court is necessary to protect 

upstream states against the leverage of the downstream 
states’ interest in navigation, leverage that is buttressed 
by the erroneous language from the opinion below.  If 
not reviewed, the lower court’s opinion will be used as a 
sword to subordinate the many balanced uses of the 
Missouri River system recognized under the Act for 
years to come.   

                                           
1 http://www.gov.mo.gov/press/MoRiverCorpsPlan121905.htm. 
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By improperly allocating water for downstream 
navigation, the court below gave priority to a use that 
provides less than 1 percent of the Missouri River’s 
economic benefit.  (Pet. at 2, citing John E. Thorson, 
Voyage of Rediscovery: Lessons from Lewis and Clark 
for Missouri River Managers, 6 Great Plains Nat. 
Resources J., 121, 125 (2002)). 

 
If the Corps is influenced to administer the river 

in the way directed by the court below, Montana and 
North and South Dakota will again see their reservoirs 
drained to record low levels, placing Montana’s waters 
and other resources at risk.  Such a management regime 
will result in substantial economic harm to the upstream 
states, including Montana.   

 
--------------------♦-------------------- 

 
CONCLUSION 

 
The decision of the court below is inconsistent 

with the 1944 Flood Control Act and with the Corps of 
Engineers’ Interpretation of the Act.  It fails to protect 
the upstream states’ uses of the Missouri River.  The 
state of Montana supports the petition of North Dakota 
and South Dakota and urges the Court to grant certiorari. 
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